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STATEMENT OF FACTS.

Defendant in Error in this cause, the Appellee, de-

sires to make no further statenjent regarding the facts

being satisfied with that contained in Plaintiff in

Error's brief.

BRIEF AND ARGUMENT.

I desire first to call the Court's attention to Sec.

5151 of the United States Statutes, which provides

that " The share-holders of every National Banking

Association shall be held individually responsible,

equally and ratably and not one for another, for all con-

tracts, debts and engagements of such Association, to

the extent of the amount of their stock therein, at the

par value thereof, in addition to the amount invested

in such shares."

This section specifically, pointedly and unmistak-

ably provides that the share holders are responsible

equally and ratably in an amount equal to their stock

after they have paid for the same, for the contracts,

debts and engagements of the corporation. Nowhere

in the Statute, nor by constructien of the Statutes,

does it provide that this fund, obtained from such

double liability or assessment, is to be used ratably and

equally for the benefit of the creditors. No less than

a dozen times in their brief do the learned Counsel for



the Plaintifi' in Error assei't that the fund is obtained

alone for that purpose. These words apply only to

the manner in which the assessment shall be levied.

Granting the construction that my brethren of the

other side would have placed upon the act, will leave

absolutely no funds from such an assessment with

which to pay the Receiver or his Attorneys, or for his

expenses. The law intends that the proceeds of such

an assessment shall be applied to the net amount that

the Bank owes, less expenses.

The whole question then is, did Mr. Orchard owe

the Bank at the time it closed $2,000.00, or was it

$500.15? The situation, stripped of all its ruffles and

frills, comes down then to that one fact.

This brings us to the consideration of the question

of set-off, and it is contended that this cannot be per-

mitted. One reason given is that the assessment was

not due at the time of the closing of the Bank, and an-

other is that the mutual debts of the Bank and Orchard

are of different classes and kinds, and therefore cannot

be set off against each other.

At one time there was a question as to whether

the National Banking act permitted set-offs, but that

has been passed upon and decided in a number of cases

where set-offs are allowed.

Armstrong vs. Scott, 36 Fed. Rep. C3;

Snyder Sons Co. vs. Armstrong, 37 Fed. Rep. 18;

Balbach vs. Frelinghuysen, 15 Fed. Rep. G75.



In their brief on pages 16 and 17 the statement is

made that an assessment is not due the Bank and does

not belong to it, and the contention throughout is that

the Receiver only can recover. This is not the law. I

understand it to be a settled principle of our Federal

practice that the Receiver, instead of suing in his own

name, may sue in the name of the Bank.

Kennedy vs. Gibson, 75 U. 8. (8 Wall.), 498;

First National Bank of Bethel vs. Pahquoique

Bank, 81 U. S. (14 Wall.), 383;

National Bank of Metropolis vs. Kennedy, 84 U.

S. (17 Wall.), 19;

Price vs. Abbott, 17 Fed. Rep., 506;

and if that is true, then the Bank certainly has some

title to the fund to be recovered from the double stock

liability. That being conceded, the law of set-off, can

and should be pleaded and allowed.

Plaintiff seems to bemoan the fact that by allow-

ing this set-off Orchard would be given a preference

over other creditors. This is not the case. Orchard,

at the time Mr. Wingate took his office, did not owe the

Bank the $2,000.00 but owed it only $500.15, which he

has offered and is willing to pay. There is no injustice

in such a step^ and it is right in the premises. It would

be an injustice, very gross, to apply any other principle

and this question of set-off is one of the most equitable,

as well as the oldest principles of our jurisprudence.
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The Statutes of the State of Washington, (Hill,

2nd Vol.), on the question of set-off are as follows

:

Sec. 806.—"The Defendant in a civil action upon

a contract expressed or implied may setoff any demand

of a like nature against the Plaintiff in interest which

existed and belonged to him at the time of the commence-

ment of the suit.'"

Sec. 807.—"If the Plaintiff be. a trustee to any

other, or if the action be in the name of the Plaintiffwho

has no real interest in the contract upon which the ac-

tion is founded, so much of a demand existing against

those whom the Plaintiff represents or for whose bene-

fit the action is brought may be set off as will satisfy

the Plaintiff's debt, if the same might have been set off

in an action brought by those beneficially interested."

Sec. 812.—"If the amount of the set-off duly

established be equal to the Plaintiff's debt or demand,

judgment shall be rendered that the Plaintiff take

nothing by his action ; if it be less than the Plaintiff's

debt or demand, the Plaintiff shall have judgment for

the residue only."

Counsel for Plaintiff seem to take some comfort in

Section 807, but I cannot understand why. Mr. Win-

gate is a trustee in this action, and brings the action for

the benefit of the stockholders as well as all creditors.

Now a set-off against a trustee shall be allowed if the same

might be permitted in an action brought by those benefici-

ally interested.



Sec 2, Chap. 156 (P. 217) of the Supplement of

the Revised Statutes of the Unite'd States, provides :

"That when any national banking association shall

have gone into liquidation under the provisions of sec-

tion five thousand two hundred and twenty of said

statutes, the individual liability of the shareholders

provided for by section fifty-one hundred and fifty-one

of said statutes may be enforced by au}^ creditor of

such association, by bill in equity, in the nature of a

creditor's bill, brought by such creditor on behalf of

himself and of all other creditors of the association,

against the shareholders thereoi, in any court of the

United States having original jurisdiction in equity for

the district in which such association may have been

located or established."

This section brings us under the protection, as

well as of the provisions of Section 807 of the Statutes

of the State of Washington. Cases may arise where

creditors of a Banking Association might seek redress

against the stockholders direct. Taking our own Stat-

ute, in connection with the Federal Statute, then the

Empire City Bank case, 18 N. Y. Court of Appeals, 227,

has a salutory effect upon this case and in favor of the

Defendant. In construing therefore the New York

Manufacturer's act of 1848, the Cbui't has given a great

deal of light to aid us in the contention in this cause.

I fail to comprehend the fine reasoning which at-

tempts to show a difference in the two claims under

contention in this suit. AVlien the Bank closed it then
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owed Mr. Orchard $1,599.85, immediately at that time

Mr. Orchard owed the Bank $2,000.00. Then Mr. Win-

gate comes in as Receiver and Trustee for the Bank,

as well as for the debtors and creditors. Now the

claims are of like nature in this, that the Bank owed

Orchard and Orchard owed the Bank, or the trust

owed Orchard and Orchard owed the trust, just as it

may be put, the difference simply being a play on

words. The Washington Statute says a set-oft may be

pleaded against the claims as existing at the time of

the commencement of the suit. At the time of the

commencement of the suit there were the respective

labilities. Viewed from a common sense standpoint,

and taking away all forced legal complications, we

have a simple proposition. From that strike a balance

and we arrive at the conclusion, which conclusion ihe

Court will enforce, and no other.

Quite a number of decisions and text books were

cited by Counsel for Plaintiff, but they all seem to get

their inspiration from the case of Hobert vs. Gould, 8

Fed. Rep. 57, or from one or two older cases in the

same line. In many of these cases, upon examination,

I find that a different principle was at stake, and a dif-

ferent set of facts before the Court to those we find in

this case. In fact in those cases there was a theory

minus a principle.

In the Am. State Rep., Vol. III., in Judge Free-

man's exhaustive notes on this question, (P. 871), he

has reviewed a number of the authorities which an-
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noQiice the position taken by Counsel for Plaintiff, but

says that the cases are far from satisfactory as the}^ do

not seem to reach the principle, and shows that in the

later New York Reports the rule has been relaxed, so

that where the corporation owed the stockholder an

amount in excess of his stock liability, he could plead

such a set-ofF and have it allowed. I call the Court's

attention to this authority, to show that the former

position announced by tlie Courts has been deemed un-

wise and not sound law, and that the present attitude

is to come within the scope, reasoning and authority of

the case of Scott vs. Armstrong, hereafter referred to.

In deciding the case at bar the learned District

Judge based his conclusions largely on the cause of

Scott vs. Armstrong, 146 U. S., 499, and referred to at

large by Plaintiff in Error in his brief. In that case

this question was propounded to the Court

:

" Where a National Bank becomes insolvent and

its assets pass into the hands of a Receiver appointed

by the Comptroller of the Currency, can a debtor of

the Bank set-ofF against his indebtedness the amount

of a claim he holds against the Bank, supposing the

debt due from the Bank to have been payable at the

time of its suspension, but that due to it to have been

payable at a time subsequent thereto?" This ques-

tion was answered by the Court in the affirmative.

The case at bar is a stronger one because the

deposit of Mr. Orchard was due on the day the Bank

made its assignment and without demand.
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Richmond vs. Irons, 121 U. S. 27, and the facts

are that the stock assessment was due upon this same

date.

Mr. Chief Justice Fuller in the case of Scott vs.

Armstrong, supra, in rendering that opinion, has very

tersely stated that the argument in this case was that

the section by implication forbids a set-off because it

requires that after the redemption of circulating notes

have been fully provided for, tlie assets shall be rata-

bly distributed among tlie creditors and witliout pref-

erences; and it was further insisted that the asssets of

the Bank, at the time of insolvency', include all of its

property without any regard to any existing liens

thereon or set-off thereto. Continuing be says:

" We do not regard this position as tenable. Un-

doubtedly, any disposition by a national bank, being

insolvent or in contemplation of insolvency, of its

choses in action, secuiities. or other assets, made to

prevent their application to the payment of its circul-

ating notes, or to prefer one creditor to another, is for-

bidden; but liens, equities, or rights arising b}' express

agreement, or implied from the nature of the dealings

between the parties, or by operation of law, prior to

insolvency and not in contemplation thereof, are not

invalidated. The provisions of the act are not directed

against all liens, securities, pledges, or equities, whereby

one creditor may obtain a greater pa3-ment than an-

other, but against those given or arising after or in

contemplation of insolvency. Where a set-ofl^is other-
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wise valid, it is not perceived how its allowance can be

considered a preference, and it is clear that it is only the

balance, if an}', after the set-off is deducted which can

justty be held to form part of the assets of the insol-

vent. The requirement as to ratable dividends, is to

make them from what belongs to the bank, and that

Avhich at the time of the insolvency belongs of right to

the debtor does not belong to the bank."

The words of the Chief Justice answer the argu-

ment of Counsel for Plaintiff in a much more forcible

manner than I possibly can. In truth the Chief Jus-

tice answers conclusivelv the argument and over-rules

all the former opinions of the District Courts, and all

of the cases upon which the Plaintiff relies. In view

of this opinion it seems to me that the contention of

my brethren on the other side, when they base their

entire right for reversal upon the District Court deci-

sions, cannot be maintained. After a careful examina-

tion of the case cited by Plaintiff I find only one that

seems to be in point, and that is the case of Hobert vs.

Gould, supra. After considering this opinion, having

in mind that the New Jersey Statutes, narrow in their

scope, and contrasted with the liberal Statutes of the

State of Washington, I am forced to the conclusion

that the Court in that instance proceeded on the wrong

theory, or else the United Bench of the Supreme Court

of tlie United States is wrong. The District Court as-

sumed that the Receiver was acting in a dual capacity,

while in truth he is a trustee or an agent of one party

as well as the other. If ho is the trustee of the credit-
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ors he is also the same trustee of the debtor. He can-

not be fish in one instance and flesh in another. Tliat

wouhi not make him an officer of the government, but

a biased and prejudiced litigant.

In the case of Witters vs. Soules, 32 Fed. Rep.,

several other (questions came up that determined the

case. It was a question there as to who owned the

stock, and then whether the liability was that of an ex-

ecutor or an individual. The same question here pres-

ented was not at issue in that case, therefore what the

Court says, regarding the question at issue, was simply

dicta.

Most assuredly the case of Wells vs. Stout, 38 Fed.

Rep., is not in point. In that instance a number of

stockholders paid in money to beheld by a trustee and

to be used in taking up certain paper which the (comp-

troller required to be retired if the Bank continued

running, otherwise to be applied upon assessment if it

closed. The Bank closing, one of the stockholders who

claimed to have contributed to this trust fund, desired

his share of it set-off' against his liability. Tlie books

did not show that he had an}' claim against the Bank,

and as the Court could not get at the facts sufficient to

determine whether the stockholder had a part of this

trust fund which he claimed, a decision was rendered

against him And more than that, the Iowa Statute

was pleaded in this case, and it is wholly unlike ours

and not so liberal.

Considerable stress is laid on the case of Sawyer
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vs. Hoag, 17 Wallace, but that was a case where the

stockholder attempted to perpetrate a fraud upon the

corporation. He paid his stock by a check, ten per

cent, of this check was really paid and then the cor-

poration executed its note to him for the balance, and
a demand was made that he pay that note in full, be-

cause the corporation did not owe him a dollar on it,

nor never did. The Court decided that the fraud

should be made good and the payment made as repre-

sented.

No fraud is claimed or pleaded in this case. Every
body acted in the utmost good faith. Mr. Orchard paid

in his money which, on closing day, remained for the

benefit of all. All that he asks, and all that he wants
is that he be placed in just the position that the law
found him the day the Bank closed its doors. It might
be good charity to relinquish his claim and pay in his

$2,000.00 in money, but the Receiver is not conducting

a charity association, which would be the case if the

Receiver's claim was allowed.

Therefore the order heretofore made by the Dis-

trict Judge should stand, for it is in accordance with

the Supreme Court of the United States, and with all

principles of law and justice.

Respectfully submitted

John P. Hartman, Jr.,

Attorney for Defendant in Error.




